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Summary:

To determine an application for a Definitive Map Modification Order, under Section 53(5) 
of The Wildlife and Countryside Act 1981 relating to several routes in Formby and seek 
authority to make Modification Orders, if the evidence shows that public rights of way 
exist or that the Definitive Map and Statement needs modifying.  

Recommendation(s):

It is requested that the Committee 

(i) re-affirms the resolutions of the Highways Committee dated 6th March 1995 
and the Transportation (General Purposes) Sub-Committee dated 12th 
February 1996 and authorises the making of Modification Orders by the Chief 
Legal and Democratic Officer to make Orders to add the following ways to the 
definitive rights of way map and statement for the area:

1. Albert Road, A-B on TSU/DC/ROW/0160/50 – Byway open to all traffic,
2. Alexandra Road, A-B on TSU/DC/ROW/0160/51 – Byway open to all 
traffic,
3. St. Luke’s Church Road, Bushby's Lane to Alexandra Road, A-B on 
TSU/DC/ROW/0160/52 – Byway open to all traffic,
4. St. Luke’s Church Road, Alexandra Road to Range Lane, A-B on 
TSU/DC/ROW/0160/53 – Byway open to all traffic,
5. St. Luke’s Church Road, Range Lane to Altcar Footpath 5, A-B on 
TSU/DC/ROW/0160/54 – Public Footpath,
6. Cambridge Road, A-B on TSU/DC/ROW/0160/55 – Byway open to all 
traffic,
7. Range Lane, A-B on TSU/DC/ROW/0160/56 – Byway open to all traffic,
8. Two tracks connecting Albert Road to Alexandra Road, A-B on 



TSU/DC/ROW/0160/57 and TSU/DC/ROW/0160/58 – Public Footpaths,
9. Extension of Albert Road to Shore, A-B on TSU/DC/ROW/0160/59 – 
Public Footpath,
10. Track extending seaward from Range Lane, A-B on 
TSU/DC/ROW/160/43 – Public Footpath;

and either confirm them as unopposed or, in the event of objections being 
received and not withdrawn after statutory notice of the Order is given, to 
report back to the Committee for review prior to referring any to the Secretary 
of State for the Environment, Food and Rural Affairs for determination;

(ii) considers the evidence and the law to determine the status of the claimed 
public rights of way at Beechwood Drive, as shown in drawing DC2054, 
that was not part of the previous Formby Civic Society applications and 
authorise the Chief Legal and Democratic Officer to either:

1. make a Definitive Map Modification Order under Section 53(2) and 53(3) 
(b) and (c)(i) of the Wildlife and Countryside Act, 1981, to modify the 
Definitive Map and Statement by adding/upgrading/amending the route that 
is considered to be a public right of way and either confirm as unopposed 
or, in the event of objections being received and not withdrawn after 
statutory notice of the Order is given, report back to the Committee for 
review prior to referring it to the Secretary of State for the Environment, 
Food and Rural Affairs for determination,;

Or 

2. refuse authorisation for a Modification Order to be made on the grounds 
that the existence of a public right of way cannot be reasonably alleged. 

And

(iii) authorises the Chief Legal and Democratic Officer to give notice of the 
Authority’s decisions on the application to the applicant and the landowners 
as required.

Reasons for the Recommendation(s):

The Council, as Surveying Authority, is under a statutory duty, imposed by Section 53(2) 
of the Wildlife and Countryside Act 1981, to keep the Definitive Map and Statement of 
Public Rights of Way under continuous review. Under the provisions of Schedule 14 of 
the Act applications can be made to the Surveying Authority for a Modification Order to 
amend the Definitive Map and Statement of Rights of Way by way of adding, deleting, 
upgrading or downgrading a route.

The Licensing and Regulatory Committee has delegated powers to approve the making 
of Orders, under the Highways Act 1980 and the Wildlife and Countryside Act 1981, that 
affect the Public Right of Way network



Alternative Options Considered and Rejected: (including any Risk Implications)

Sefton Council has a duty to consider and determine the application and to abide by the 
instruction from the Planning Inspectorate.

What will it cost and how will it be financed?

(A) Revenue Costs

Financial implications are not a consideration when determining this application as the 
Authority has a statutory duty to make an Order if it believes that there is sufficient 
evidence to support it. 

Should objections to the Order be received and not withdrawn, the Authority will have to 
refer the Order to the Secretary of State. The Secretary of State has a choice of how to 
preside over the matter, they are; by written representations, an informal hearing or by 
way of a public inquiry. The costs associated with facilitating any of these will be met 
from the existing Public Rights of Way Revenue Budget and staff revenue budgets

(B) Capital Costs

Nil.

Implications of the Proposals:

Resource Implications (Financial, IT, Staffing and Assets):

None
Legal Implications:

See body of the report
Equality Implications:

There are no equality implications.

Contribution to the Council’s Core Purpose:

Protect the most vulnerable: Not applicable

Facilitate confident and resilient communities: Not applicable

Commission, broker and provide core services: Not applicable

Place – leadership and influencer: Not applicable

Drivers of change and reform: Not applicable

Facilitate sustainable economic prosperity: An improved Rights of Way network will help 



provide sustainable transportation and encourage sustainable travel options.  

Greater income for social investment: Not applicable.

Cleaner Greener: An improved Rights of Way network will provide better access for all 
to Sefton’s visitor attractions and promote healthier and more sustainable modes of 
transport.

What consultations have taken place on the proposals and when?

(A) Internal Consultations

The Executive Director of Corporate Resources and Customer Services (FD 6092/20) 
and Chief Legal and Democratic Officer (LD 4274/20) have been consulted and any 
comments have been incorporated into the report.

(B) External Consultations 

In line with the application process the applicant has made attempts to identify and 
contact the landowner. They were unable to establish landownership so it was agreed 
that site notices could be erected. No response was forth coming.

Notification letters to members of a trust believed to have an historic interest in the land 
were distributed by the Authority but again there has been no response.

Implementation Date for the Decision

Immediately following the Committee meeting.

Contact Officer: Brian Goodwin
Telephone Number:
Email Address: brian.goodwin@sefton.gov.uk

Appendices:

The following appendices are attached to this report: 

Appendix 1 - Evidence relating to beechwood drive to St Luke’s Church Road

Appendix 2 – Maps and Plans

Background Papers:

Counsel Advice Note - On the making of Definitive Map Modification Orders for rights of 
way in Formby, 26 March 2020.

Planning Inspectorate Direction Decision Ref FPS/M4320/14D/1 – 14th October 2019.

Licensing and Regulatory Committee - 18 June 2018 - St. Luke’s Church Road, Formby 
Public Path Creation Agreements.



Certificate of service of notice of application for a Modification Order under Section 53(2) 
of the Wildlife and Countryside Act 1981 by Formby Parish Council on 13th February 
2018.

49 public rights of way witness evidence forms submitted with the claim.

Formby Area Committee – 23rd September 2004 Wildlife and Countryside Act 1981, 
Section 53, Application for Modification Order to Definitive Map and Statement in respect 
of St. Luke’s Church Road and Associated Ways.

Transportation (General Purposes) Sub-Committee – 12 February 1996 - Wildlife and 
Countryside Act 1981 s53 Application for the Alleged Public Footpaths West of St Luke’s 
Church Road, Formby to be recorded on the Definitive Rights of Way Map and 
Statement. 

Highways Committee report - 6th March 1995 - Public rights of way claim made by The 
Formby Society On 5th December 1991 - Result of consultation.

Highways Committee report - 5th September 1994 - Public rights of way claims made by 
the Formby Society on 5th December 1991.



1. INTRODUCTION

1.1 An application was made to the Council dated 7 August 2017 by the Formby 
Parish Council to modify the Definitive Map and Statement by adding the alleged 
public rights of way at St Luke’s Church Road, Alexandra Road, Albert Road, 
Range Lane, Cambridge Road, 2 tracks connecting Albert Road to Alexandra 
Road and a route connecting Beechwood Park and St Luke’s Church Road. The 
routes are shown on drawing No. DC2088 below.

1.2 The applicant, in February 2018, certified that the requirements of Paragraph 2 of 
Schedule 14 of the Wildlife and Countryside Act 1981 have been complied with 
i.e. serving Notice of the Application on every known owner and occupier of the 
land and in April 2018 served Notice of the making of the application on any 
unknown landowners by affixing a Notice to a conspicuous object on the land for 
the requisite period of 42 days. 

1.3 The application was supported by 49 Public Rights of Way Evidence Forms for the 
various routes that allege use of the ways for varying periods of time between 
1932 and 2017. 

1.4 The application was prompted following a series of works to the surfacing of St 
Luke’s Church Road, the planting of shrubs along and the erection of signs in the 
area by one of the local landowners.

1.5 The purpose of this report is to consider whether the lanes and tracks claimed by 
the Parish Council are public rights of way and whether they should therefore be 
added to the Definitive Rights of Way Map and Statement for the area.  

2. LEGAL ISSUES

2.1 The Licensing and Regulatory Committee has authority to make decisions relating 
to the determination of Definitive Map Modification Order Application under 
Section 53 of the Wildlife and Countryside Act 1981 as set out in the Council 
Constitution under Chapter 7, Section A3.

2.2 The Wildlife & Countryside Act 1981 places a statutory duty on the Council as the 
Surveying Authority to investigate the matters stated in an application made under 
Section 53(5) of the Act and to decide whether or not to make any Orders to which 
the application relates. Under Section 53(2)(b) of the Act, Surveying Authorities 
are required to keep the Definitive Map and Statement under continuous review 
and to make such modifications to the map and statement as appear to them to 
be requisite.

2.3 Section 53(3)(b) of the Act, requires the Definitive Map and Statement to be 
modified by an Order on the expiration of any period such that the enjoyment by 
the public of a way during that period raises a presumption that the way had been 
dedicated as a public path or restricted byway. Section 53(3)(c)(i) of the Act, 
requires the Definitive Map and Statement to be modified by an Order if evidence 
is discovered which, when considered with all other relevant available evidence, 
subsists or is reasonably alleged to subsist over land in the area to which the map 
relates. Section 53(3)(c)(ii) of the Act, requires the Definitive Map and Statement 



to be modified by an Order if a highway shown in the map and statement as a 
highway of a particular description ought to be shown as a highway of a different 
description. Section 53(3)(c)(iii) of the Act, requires the Definitive Map and 
Statement to be modified by an Order if there is no public right of way over land 
shown on the map and statement as a highway of any description, or any other 
particulars contained in the map and statement require modification.

2.4 Should any Orders be authorised, the Authority will make and advertise the 
Orders and either confirm them as unopposed or, in the event of objections being 
received and not withdrawn after statutory notice of the Orders is given, refer them 
to the Secretary of State for the Department of the Environment, Food and Rural 
Affairs for determination.

2.5 Section 31(1) of the Highways Act 1980 provides that a presumption of dedication 
is raised where a way has been enjoyed by the public as of right (without force, 
secrecy or permission), without interruption for a full period of twenty years. The 
twenty-year period ends with an act that brings into question the public’s right to 
use the way, and is calculated retrospectively from that time (Section 31(2) of the 
1980 Act).

2.6 The presumption is rebuttable by proof that the landowner has erected and 
maintained notices visible to path users inconsistent with dedication (Section 
31(3) of the Act) or that he has given notice to the highway authority, where a 
notice erected is subsequently torn down or defaced, denying any intention to 
dedicate (Section 31(5)) or made statutory declarations to the Highway Authority 
denying the dedication of a new rights of way over the land shown in map and 
statement deposited with the authority (Section 31(6)).

2.7 In order to have brought the public’s right to have used the alleged way in 
question, the landowner could have taken various measures during the claimed 
period of use. These measures include:

 Locking a gate across the path.
 Putting up a notice denying the existence of a public right of way.
 Physically preventing a walker from using the way.
 Indicating that the path was for use by permission only.
 Giving an instruction to an employee or tenant to prevent people walking 

the path.
 Giving notice to the Highway Authority denying any intention to dedicate a 

public right of way over the land.
 Seeking a court declaration that the way was not public or bringing an 

action for trespass.

2.8 The burden of proof therefore rests with the landowner to show that there is 
sufficient evidence to show that there is no intention to dedicate a public right of 
way over the claimed path during the claimed period of use.

2.9 The decision to make a Modification Order when a path is not shown on the 
Definitive Map and Statement should be based on whether it can be shown to 
subsist or reasonably alleged to subsist and the decision to confirm it on the 
balance of probability (not beyond all reasonable doubt, as is the case in criminal 



law) in the light of all relevant available evidence. Consequently, if it is considered 
that a right of way can be shown to subsist or can be reasonably alleged to 
subsist, then a Modification Order should be authorised. 

2.10 The question of suitability or desirability, safety or maintenance is not a relevant 
factor. 

2.11 Public Rights of Way cannot be extinguished by disuse. Once a right of way has 
come into existence, it continues indefinitely and can only be brought to an end by 
the use of statutory powers, thus the maxim “Once a highway, always a highway”. 
This is irrespective of any changes that have occurred on the ground in the 
meantime.

2.12 Section 32 of the Highways Act 1980 states that when determining whether a way 
has or has not been dedicated as a highway, any map, plan or history of the 
locality or other relevant document, tendered as evidence shall be taken into 
consideration.

2.13 Under the provisions contained within Section 130 of the Highways Act 1980 the 
Council has a statutory duty to protect and assert the right of the public to the use 
and enjoyment of any highway and as far as possible to prevent the unauthorised 
stopping up or obstruction of highways.

2.14 Under Common Law there is no specific period of use which must have passed 
before an inference of dedication may be shown. However, a landowner must be 
shown to have intended to dedicate a right of way over the land. Public use can 
be used as evidence to show an intention to dedicate but it must be sufficient to 
have come to the attention of the landowners. If other evidence exists that showed 
that public rights were not intended, public use will not raise an inference of 
dedication.

2.15 If the application is accepted and any Orders made, there is a statutory 
requirement for a 42 day consultation period. If no objections to the Orders are 
received, the Council will confirm the Orders as unopposed, adding the routes to 
the Definitive Map and Statement. If objections are received, and following further 
consultation are not withdrawn, the Orders and objections are submitted to the 
Secretary of State for determination. The Secretary of State has the discretion to 
require a Public Inquiry to resolve the matter.  

2.16 Should the application be refused the applicant has the right to appeal. Such an 
appeal must be made to the Secretary of State with a notice served upon the 
Council.

2.17 If on considering the appeal the Secretary of State considers that the application 
be accepted and any Orders made, they shall instruct the Authority accordingly 
and give such directions as appear to him necessary, such as time limits within 
which they should comply with the instruction.    

2.18 Duly made applications to have alleged Rights of Way included on the Definitive 
Map and Statement have to be considered by the Surveying Authority. The 
Authority is duty bound and is ordinarily required to consider the application within 
12 months of it being made. 



3. BACKGROUND

3.1 In 2013 signs along St Luke’s Church Road were erected by a landowner, as well 
as a timber field gate at the junction of St Luke’s Church Road and Bushbys Lane. 
The signs stated that it was a private road with no parking or access at any time 
and indicated that any cars found contravening this would be removed. Then later 
in 2016/7 further works to develop St Luke’s Church Road commenced. 

3.2 These works consisted of installing kerb lines, a surfaced carriageway and verges 
on both sides with significant tree planting. Also, a more substantial gateway 
feature at the junction of St Luke’s Church Road and Bushbys Lane was proposed 
and was under construction whilst this report was being written.

3.3 Formby Parish Council approached Sefton Council querying the legality of these 
works and the implications they would have on public access. The Parish Council 
were advised of the application process to have alleged routes recorded on the 
Definitive Map.

3.4 Formby Parish Council submitted an application in late 2017 which included eight 
routes, as shown on drawing No. DC2088 in Appendix 2.

3.5 In 1991 the Formby Civic Society submitted an almost identical application that 
was investigated by the Council’s Rights of Way officer at the time and considered 
in 1994/5 by the Highways Committee in September 1994 and March 1995.

3.6 The Committee resolved that the routes included in the application by the Civic 
Society were Public Rights of Way and that an Order should be made to that 
affect. Although the Committee made this resolution the Order/s were not made. 

3.7 Further details regarding the application by the Civic Society are provided later in 
this report in paragraphs 4.2 – 4.3, including the reasons why the Order/s were 
not made.

3.8 Formby Parish Council has indicated that they submitted their application, the 
2017 Application, for primarily the same routes as the Civic Society’s 1991 
application, as in their opinion they believed that the public rights existed, were 
concerned over the improvement works affecting those rights and that there was 
lack of progress and no satisfactory conclusion of the 1991 application. 

4. MAIN ISSUES

4.1 History of the application

4.1.1 The current Parish Council application was supported by a total of 49 Public 
Rights of Way Evidence Forms for the routes that allege use of the ways for 
varying periods of time between 1932 and 2017 and various documentary 
evidence. 



4.1.2 The documentary evidence included excerpts from Formby Urban District 
Council Year Books, historical Ordnance Survey maps, correspondence from 
previous landowners (acknowledging that some routes are public rights of 
way) and copies of previous Committee resolutions from Sefton Council. 

4.1.3 The application by the Parish Council was not formally accepted as duly made 
by the Authority as the Parish Council had not fully completed the statutory 
requirements for such applications.

4.1.4 Whilst the Parish made efforts to complete the statutory requirements, the 
Authority received correspondence from residents and landowners on St 
Luke’s Church Road, Albert Road, Alexandra Road and from the wider public 
both in support and opposition to the public use of these routes. There was 
general support for some level of public use but the opposition was largely in 
relation to vehicles.

4.1.5 As a consequence of this common consensus, it was considered prudent to 
consider the possibility of landowner dedication agreements (pursuant to 
section 25 of the Highways Act 1980), to dedicate the routes as public rights of 
way, as an option that would provide more certainty than the application 
process.

4.1.6 The Licensing and Regulatory Committee dated 18 June 2018 considered a 
report from the Head of Locality Services – Commissioned regarding these 
proposed dedication agreements. The Committee resolved to authorise the 
Head of Regulation and Compliance, in conjunction with the Head of Locality 
Services – Commissioned, to commence negotiations with the landowners. It 
also, authorised making the dedication agreements if the landowners accepted 
this.

4.1.7 The dedication option was put to both the Parish Council, as the applicant and 
the landowners and in April 2018 the Parish agreed to this in principle but on 
the basis that it did not prejudice their application.

4.1.8 In order to fully explore the dedication agreement option as an alternative to 
the Parish’s application, consideration of the application could not yet progress 
formally and as such it was not validated. If it were to be validated the option of 
agreements could not be in place of the application but only as well as. 
Although the application was not formally validated it remained live and that 
meant it would be duly considered should the agreement option prove 
unsuccessful. 

4.1.9 Negotiations commenced with the landowners and progressed at varying rates 
with the different landowners.

4.1.10 Due to staffing issues within both the Highways Development and Design 
Team and the Legal Department progress stalled in October 2018, which 
added to the frustrations of the Parish Council.

4.1.11 Although one of dedication agreements, for the first section of St Luke’s 
Church Road was signed and sealed in January 2019 and a second that 
related to Albert Road, Alexandra Road and the two interlinking paths was 



agreed in draft. The Parish Council was not wholly satisfied with the 
agreements and application progress and decided to refer the matter to the 
Secretary of State. The referral related solely to the progress of the application

4.1.12 A Surveying Authority has the responsibility to determine an application under 
Section 53 of The Wildlife and Countryside Act 1981 within 12 months of it 
being duly made. If the Authority fails to do so, the applicant can refer it to the 
Secretary of State and request that they make a direction to the Authority. It 
was through this that the Parish Council referred the matter to the Secretary of 
State. 

4.1.13 The Secretary of State (Michael Gove) appointed the Planning Inspector (PI) 
to consider the referral on his behalf and in May 2019 the PI commenced their 
consideration of the referral. This process was managed through written 
correspondence between the PI, Sefton Council and Formby Parish Council. 
The process took several months, with the decision being published in October 
2019.

4.1.14 The PI’s decision and direction was an instruction to Sefton Council to 
determine the Parish Council’s application within 12 months of this decision 
and as a result of this, full consideration of the application took priority over the 
agreement process.

4.2 Highways Committee resolutions

4.2.1 The Committee resolutions referred to in paragraph 3.5 above are pertinent to 
the current application as they related to the applications made by the Formby 
Civic Society, which were for the majority of the same routes included in the 
Parish Council’s application.

4.2.2 The Highways Committee of the 5th September 1994 considered a report from 
the Director of Technical Services regarding a number of applications 
submitted by the Civic Society that included all but one of the routes that is 
now included in the Parish Council’s application. In doing so, they considered 
all the evidence that was discovered and available to them at that time and 
concluded that the routes were Public Rights of Way. 

4.2.3 The Committee resolved that they are Public Rights of Way and that prior to 
making the relevant Orders a public consultation, in line with the Government's 
Rights of Way Review Committee's guidelines, should be undertaken. It was 
also resolved that the outcome of the consultation should be reported back to 
the same Committee following its completion.

4.2.4 The applications submitted by the Civic Society are shown on plan no. 
TSU/DC/ROW/160/37 in Appendix 2. They were claiming:

 Range Lane as a Byway Open to Any Traffic
 Albert Road and Alexandra Road as Byways Open to Any Traffic
 St Luke’s Church Road, south of Lifeboat Road as a Public Footpath
 Cambridge Road (across Cambridge fields) as a Public Footpath
 Two paths linking Albert Road and Alexandra Road as Public Footpaths.



4.2.5 Although the conclusion of the Highways Committee was that the routes are 
Public Rights of Way and that the resolution was for the appropriate Orders to 
be made, it was considered that the evidence showed the status of the some 
of the routes should be different to that applied for by the Civic Society. The 
resolution stated that based on the evidence available the status of the routes 
should be: 

 Range Lane as a Byway Open to Any Traffic
 Alexandra Road as a Byway Open to Any Traffic
 Albert Road, from its junction with Alexandra Road to Seabank House as a 

Byway Open to Any Traffic
 Albert Road, west of Seabank House as a Public Footpath
 St Luke’s Church Road, from Busbys Lane to Range Lane as a Byway 

Open to Any Traffic 
 St Luke’s Church Road, south of Range Lane as a Public Footpath
 Cambridge Road (across Cambridge fields) as a Byway Open to Any 

Traffic
 Two paths linking Albert Road and Alexandra Road as Public Footpaths.

Plan no. TSU/DC/ROW/160/40 in Appendix 2, details the resolution of the 
Committee and the status of the routes.

4.2.6 In accordance with the 5th September 1994 resolution a consultation process, 
regarding the proposed orders with all interested parties, was carried out later 
that year. A subsequent report outlining the results of the consultation was put 
to the Highways Committee in March 1995.

4.2.7 Owners of the land over which the routes pass and the owners and occupiers 
of properties fronting the routes were consulted. This resulted in two objections 
to the proposed orders. One related to the detrimental impact the additional 
use of the routes would have on the surface condition and damage to the flora 
and fauna. The second objection being that one of the owners disagreed with 
the proposed Byway status of Range Lane and parts of St Luke’s Church 
Road.

4.2.8 The objections received were considered and assessed and the outcome was 
such that no additional evidence had been produced that would cast doubt on 
the routes and their status was recognised by the Highway’s Committee at its 
5th September meeting 1994.

4.2.9 Therefore, the Committee resolved that the Director of Legal and 
Administration Services be authorised to make an Order under section 53(2) 
and 53(3) (b) and (c)(i) of the Wildlife and Countryside Act 1981 to add the 
routes as listed in paragraph 4.2.5 above to the Definitive Map and Statement 
of Rights of Way for the area.

4.2.10 The Civic Society expressed concern over the Committee’s resolution in 
regards to its decision that many of the routes were Byways. There was a 
concern that vehicular use of the routes would have an adverse impact on the 



area in terms of anti-social behaviour and on the environment. As a result, the 
making of the Order stalled.

4.2.11 At this time Sefton Council had also taken ownership of large sections of the 
Ravenmeols coast, including Albert Road and Alexandra Road and had 
agreed not to restrict public access. 

4.2.12 A report was put to the Formby Area Committee in September 2004 to 
consider the option of dedication agreements by the landowners for the routes 
as Bridleway and Footpath status, rather than for Byways. The Committee 
considered this and resolved that subject to satisfactory consultations with the 
landowners that the dedication agreements be authorised.

4.2.13 It was thought that due to the ownership change, the concerns over vehicular 
use and the approval to enter in dedication agreements, the Civic Society 
agreed to withdraw their application.

4.2.14 Although the Order/s were not made, it is clear that in considering all the 
evidence submitted by the Civic Society and further identified by the Rights of 
Way Officer at the time, there was sufficient evidence to indicate that public 
rights were reasonably alleged to exist along the routes in the application. 

4.2.15 This evidence is still available to the Council and would still be applicable 
today. Therefore, it would be a factor when considering the current Parish 
Council application. 

4.3 Status of previous resolutions

4.3.1 Given that the majority of the routes included in the application from the Parish 
Council had previously been considered by the Authority, the first action in 
considering this application was to review the validity of the standing 
Committee resolutions. 

4.3.2 Also, although it was accepted by the Council that the evidence from the 
previous applications would still be applicable, primary legislation has changed 
since the 1990’s and there is new legislation that could impact on the evidence 
and the consideration of the Parish Council application.

4.3.3 In order to understand what current status the 1990’s Committee resolutions 
had and the impact of the legal changes since then, legal advice was sought 
initially from the Council’s Senior Lawyers and then from independent legal 
Counsel.

4.3.4 The basis of the Legal Counsel was to receive advice on the appropriate 
treatment of the historic applications from the Civic Society and to 
acknowledge any legislative changes and consider its impact, if any. 

4.3.5 It was Counsel’s view that Sefton Council has a duty, under section 53 of the 
Wildlife and Countryside Act 1981, to amend the Definitive Map and Statement 
following the discovery of evidence that public rights subsist over a way not 
already recorded. 



4.3.6 He stated that, in regards to the Formby Civic Society’s applications, the 
evidence has already been discovered, the Authority has determined that 
evidence, through the Committee Resolutions in the 1990’s and has resolved 
to make the Orders. It was his view that where the Council’s obligations have 
stalled in this matter is in the making of the Orders.

4.3.7 In the absence of a statutory termination or time limit on the action the Council 
would still be obliged to take the proper steps to amend the Definitive Map and 
Statement pursuant to the Civic Society’s application and 1990’s Committee 
resolutions. As such, Counsel went on to consider whether there was such a 
termination or if the passage of time impacted upon the resolutions.

4.3.8 He was of the view that no such statutory limits have been introduced by the 
recent changes in legislation and that the passage of time would do nothing 
that precludes the Council from belatedly performing its duty under section 53 
of the Wildlife and Countryside Act 1981, to make such modifications. 

4.3.9 Therefore, he concluded that Sefton Council should, through the appropriate 
Committee, re-affirm the 1990’s resolutions and make the requisite orders. He 
did however, provide that the Natural Environment and Rural Communities Act 
2006, that came into force in May 2006 could impact on this, as well as the 
Parish Council’s application and provided further advice in this regard.

4.3.10 Section 67 of the Natural Environment and Rural Communities Act 2006 
(NERC) extinguished public motor vehicular rights over every highway that is 
not already shown on the Definitive Map and Statement, or is shown as a 
Footpath, Bridleway, or Restricted Byway. This means that public rights of way 
for mechanically propelled vehicles have been extinguished over every 
highway not already shown on the definitive map and statement as a Byway 
open to all traffic, as of May 2006.

4.3.11 Having said that, as part of the NERC Act a number of exceptions were 
applied to the extinguishment that meant not all unrecorded Byways were 
automatically extinguished.

4.3.12 The first consideration by Counsel was whether NERC applied to either or both 
the applications from the Civic Society and Parish Council and if so whether 
the routes included in the applications may be covered by the Acts exceptions.

 
4.3.13 Subsection 67(3)(b) of the Act excepts highways that are the subject of a 

section 53(5) DMMO application to add a way as a Byway open to all traffic 
which was determined by the Authority before 2 May 2006. Whereby 
determined means that the Local Authority has decided either to make a 
Definitive Map Modification Order, or decided not to.

4.3.14 The Civic Society’s applications have been determined by the Council, as 
recorded in the 1995 resolution prior to the date stated within the NERC Act 
and for these reasons Counsel was of the opinion that the exception did apply 
and that the vehicular rights for these Byways were not extinguished. 



4.3.15 In regards to the application made by the Parish Council, NERC would apply 
as this post-dated May 2006 but only for the routes that were not included in 
the application made by the Civic Society.

4.3.16 In summary, Counsel was of the opinion that:

 the resolution of the 1995 Committee shows that the Civic Society’s 
applications have been considered/determined and that as such the 
evidence has been discovered. Therefore, the Local Authority’s duty to 
make the requisite Orders stands and should now be made,

 there has been no legal processes that terminates or imposes a time 
limit on the duty to make the Orders following the determination, 

 NERC does not apply to the routes included within the Civic Society’s 
application. 

4.3.17 The Authority has fully reviewed and considered the advice provided by 
Counsel and is satisfied that it is sound and provides appropriate 
recommendations. It is therefore for these reasons that it is not considered 
necessary to fully consider the application from the Parish Council, as the 
majority of the routes within it have been previously determined by the 1994/95 
Committees and that the resolutions from these Committees should be re-
affirmed and the Orders made.

4.4 Beechwood Drive to St Luke’s Church Road

4.4.1 There is one route within the application from the Parish Council that did not 
appear in the Civic Society’s applications, this is for a link from Beechwood 
Drive to St Luke’s Church Road. Consideration of whether it is reasonably 
alleged that public rights have been attained for this route is therefore still 
required. The detailed evidence relating to this route is provided in Appendix 1.

4.4.2 In view of the evidence provided in Appendix 1 and on balance it is the view of 
the Head of Highways and Public Protection that the claim should be 
supported and that a Modification Order is made to add a Footpath, as shown 
on the plan DC2054 below, to the Definitive Map and Statement. The evidence 
suggests that it is reasonable to allege that 20 years use has been fully 
established and there have been no clear acts to demonstrate a lack of 
intention to dedicate.

4.4.3 If the Committee is of the view that there is not sufficient evidence and that the 
claim does not meet the legal test, in that it is reasonably alleged to subsist 
over land in the area, they can refuse the application to add the route to the 
Definitive Map and Statement. 

4.4.4 As stated in paragraphs 2.16 - 2.17 above, should the application be refused 
the applicant has the right to appeal. Such an appeal must be made to the 
Secretary of State with a notice served upon the Council. If on considering the 
appeal the Secretary of State considers that the application be accepted and 
any Orders made, they shall instruct the Authority accordingly and give such 
directions as appear to him necessary, such as time limits within which they 
should comply with the instruction.    



4.4.5 It is a requirement to notify the applicant and the landowners formally of this 
Committee’s decision and of their subsequent options following this to be 
clarified.

5. ADDITIONAL APPLICATIONS

5.1 Whilst considering the current application made by the Parish Council and 
reviewing the records relating to the earlier Civic Society applications, two other 
historic applications made by the Civic Society were found.

5.2 In early 1993 the Formby Civic Society made two other applications for alleged 
Public Rights of Way to be added to the Definitive Map and Statement of Rights of 
Way for the area. These related to routes to the west of St Luke’s Church Road, 
as shown on plan no. TSU/DC/ROW/160/42 in Appendix 2.

5.3 The Transportation (General Purposes) Sub Committee of the 12th February 1996 
considered a report from the Director of Technical Services regarding these two 
applications from the Civic Society. In doing so, they considered all the evidence 
that was discovered and available to them at that time and concluded that only 
one of the routes claimed was a Public Right of Way. 

5.4 The Committee resolved that an Order be made under section 53(2) and 53(3) (b) 
and (c) of the Wildlife and Countryside Act 1981 to add the way shown as a 
pecked line A-B on plan no. TSU/DC/ROW/160/43, as shown in Appendix 2. The 
Committee also resolved that notice of the decision be given to the applicant and 
the land owners and occupiers affected by this decision.

5.5 The resolution of the Committee and the Order to be made, to record one route, 
differed to applications from the Civic Society, being that the majority of the routes 
were not considered to be Public Rights of way. 

5.6 In such circumstances the applicant has the right to appeal the decision when it is 
felt that the resolution is incorrect. In this case the Civic Society accepted the 
Committee’s decision and confirmed that they would not object.

5.7 Following this resolution the Authority had a duty to make the Order and either 
confirm it as unopposed and add it to the Definitive Map, if there were no 
objections, or if objections were received and not withdrawn refer it to the 
Secretary of State for their consideration.

5.8 Records indicate that no Order was made and no other report submitted to a 
subsequent Committee that alters the standing resolution. 

5.9 Again, and in view of the Counsel advice, it is considered that the outcome of the 
Civic Society’s application (being that an Order should be made) is still applicable 
and it is recommended that the Committee resolution from the Transportation 
(General Purposes) Sub Committee of the 12th February 1996 be re-affirmed and 
for the Head of Regulation and Compliance to make an Order to add the Track 
extending seaward from Range Lane, shown as A-B on plan no. 
TSU/DC/ROW/160/43 to the Definitive Map and Statement as a Public Footpath.



6. SUMMARY AND RECOMMENDATIONS

6.1 The majority of the 2018 application submitted by the Formby Parish Council does 
not need to be considered as it relates to routes that were previously subject to 
applications by the Formby Civic Society, that were duly considered and 
determined by the Authority.

6.2 The resolutions from the 1994 and 1995 Highways Committee legally still stand 
but for the avoidance of any doubt it is considered appropriate that they be re-
affirmed in full. The resolutions were:

- that the Director of Legal and Administrative Services be authorised:-

(i) to make an Order under Section 53(2) and 53(3) (b) and (c)(i) of the 
Wildlife and Countryside Act, 1981 to add the following ways to the 
definitive rights of way map and statement for the area:

1. Albert Road - byway open to all traffic.
2. Alexandra Road - byway open to all traffic.
3. St. Luke's Church Road, Bushby's Lane to Alexandra Road - byway 
open to all traffic.
4. St. Luke's Church Road, Alexandra Road to Range Lane - byway 
open to all traffic.
5. St. Luke's Church Road, Range Lane to Altcar Footpath 5 - public 
footpath.
6. Cambridge Road - byway open to all traffic.
7. Range Lane - byway open to all traffic.
8. Two tracks connecting Albert Road to Alexandra Road - public 
footpaths.
9. Extension of Albert Road to Shore - public footpath;

(ii) to give notice of the Authority's decision on the application to the 
Formby Civic Society, Formby Parish Council and owners and 
occupiers as required under Schedule 14 of the 1981 Act;

(iii) to request the Secretary of State to waive the requirement to serve 
notice on the owner/s (where they are not known) of land forming part 
of the claim, of the making of the Order, in favour of erecting notices on 
site as permitted under Schedule 15 of the 1981 Act.

6.3 The route included in the Parish Council application that doesn’t appear in the 
Civic Society’s applications, Beechwood Drive to St Luke’s Church Road has not 
been previously considered. It is accepted that the Parish Council application was 
duly made and the evidence provided in respect to this path has been reviewed. 

6.4 It is considered that on review of this evidence that it is reasonable to allege that 
public rights have been attained, in the form of pedestrian rights and as such the 
required Order should be made. It is recommended that Committee should 
resolve to authorise the Chief Legal and Democratic Officer to make a Definitive 
Map Modification Order under Section 53(2) and 53(3) (b) and (c)(i) of the Wildlife 



and Countryside Act, 1981, to modify the Definitive Map and Statement to add the 
route.

6.5 However, if the Committee is not satisfied that the legal test has been met for this 
alleged path, then it should refuse the application for a Modification Order on the 
grounds that the existence of a public right of way cannot be reasonably alleged. 

6.6 The resolution from the 1996 Transportation (General Purposes) Sub Committee 
regarding the Civic Society’s 1993 applications, is legally still valid but again for 
the avoidance of any doubt it is considered appropriate that it should be re-
affirmed in full. The resolution was:

- that the Director of Legal and Administrative Services:-

be authorised to make an Order under Section 53(2) and 53(3) (b) and (c) 
of the Wildlife and Countryside Act, 1981 to add the way shown as a 
pecked line A-B on drawing TSU/DC/ROW/160/43 to the definitive rights of 
way map and statement for the area and to give notice of the Authority's 
decision on the application to the Formby Society and owners and 
occupiers as required under Schedule 14 of the 1981 Act.

6.7 Following the making of any Orders the Chief Legal and Democratic Officer 
should confirm them as unopposed if no objections are made or, in the event of 
objections being received and not withdrawn, after statutory notice of the Order is 
given, to report back to this Committee for review prior to referring any to the 
Secretary of State for the Environment, Food and Rural Affairs for determination.

SEFTON M.B.C.



APPENDIX 1

EVIDENCE RELATING TO BEECHWOOD DRIVE TO ST LUKE’S CHURCH ROAD

Beechwood Drive to St Luke’s Church Road

(i) The 2017 application submitted by the Parish Council included one additional 
route to those previously included in the applications submitted by the Civic 
Society. This route is located along the east of St Luke’s Church adjacent to 
no.83 Beechwood Drive. The area is part of the public open space between 
Beechwood Park and Lime Tree Way. See images below:

 

(ii) None of the evidence forms submitted with the Civic Society application included 
use of this route and no other documentary evidence was discovered pertaining 
to it whilst their application was being considered and as a result, it has not been 
previously considered whether this is a public right of way.

(iii) The current Parish Council application was supported by a total of 49 Public 
Rights of Way Evidence Forms for the various routes that allege use of the ways 
for varying periods of time between 1932 and 2017. 15 of the evidence forms 
related to the use of the alleged right of way from Beechwood Drive to St Luke’s 
Church Road.

(iv) Applications supported by user evidence can be considered by applying the test 
set out in section 31 of the Highways Act to establish whether the application 
route has been deemed to have been dedicated as a highway. The test that 
needs to be met is set out below: 

(v) “Where a way over land, other than a way of such character that use of it by the 
public could not give rise at common law to any presumption of dedication, has 
actually been enjoyed by the public as of right and without interruption for a full 
period of twenty years, the way is deemed to have been dedicated as a highway 
unless there is sufficient evidence that there was no intention during that period 
to dedicate it at common law.” 

(vi) Section 31 Highways Act 1980: The Date That Public Rights Were Brought Into 
Question:



If Section 31 of the Highways Act 1980 is to be used as the basis for a claim that 
a right of way subsists, it is necessary to establish a date that public rights were 
brought into question to identify the 20 year period over which use by the public, 
as of right and without interruption, will have to be established for a way to be 
dedicated by virtue of presumed dedication.

Witness Evidence

(vii) In this case, it was stated by witnesses in their evidence that they were stopped 
from using the way by the path being blocked in 2016/17 at the western end of 
the way due to the works to St Luke’s Church Road, including the Larch tree 
hedge and that this was the event which prompted this route to be included in 
the application from the Parish Council. 

(viii) The 15 evidence forms relating to this route, allege that the route has been 
known and used by many people for many years. Most of the evidence forms 
received indicate that the witness has known of or used the route for more than 
20 years, prior to 2017. The table below shows the number of years the routes 
have been known and used by those that submitted an evidence form.

(ix) The 15 evidence forms relating to this route were from individual witnesses. 
However, many of the forms had information included, such as the line of the 
route drawn on the accompanying plan and the width of the route, that appeared 
to have been influenced or drawn by other individuals. Whilst, the integrity of this 
information is not being questioned, to some extent it called into question the 
accuracy of the information provided.

(x) Letters were sent to the 15 witnesses, with a new plan, in March 2020 requesting 
further information in the hope that it would help provide clarity to the original 
evidence. Of the 15 requests sent out 9 were returned. 

(xi) The 15 initial evidence forms detailed a route heading in a north westerly 
direction from the junction of the existing footpath link between Beechwood Drive 
and Lime Tree Way and Beechwood Drive to the south east corner of 17 Lime 
Tree Way. 



(xii) The width of the route detailed in the evidence forms ranged between 50 feet 
and 80 yards. This equates to between 15 and 73 metres wide. The majority of 
the evidence forms indicated that the width was approximately 30 metres wide.  

(xiii) Due to the time constraints for considering the application following the 
instruction of the Planning Inspectorate and the health crisis restricting 
movements, there have been no witness interviews.

(xiv) The additional information received in March/April 2020 by 9 of the original 
witnesses provided further details and appear to have been completed 
individually. Six of the nine witnesses again indicated that the route ran 
diagonally across the area in a north westerly direction but not quite from corner 
to corner as detailed in their previous forms. Four of the nine detailed a second 
route across the area that ran in a westerly direction linking Beechwood Drive 
and St Luke’s Church Road. 

(xv) The details regarding the widths of the routes from the additional information was 
limited. Some have provided details of the width of the current gap in the Laurel 
tree hedge but three witnesses provided information regarding the route widths. 
They stated that diagonal path was approximately 3 to 5 foot wide, 4 to 6 foot 
wide and 1.5m wide respectively.  

(xvi) Of the 15 evidence forms received 13 have shown that the witness used the area 
for in excess of 20 years. The remaining two were for 11 and 19 years 
respectively. The years of use ranged from 1963 to 2017 (when the forms were 
completed), with the majority indicating that the use of the route continued to the 
date of completing the evidence forms.

(xvii) All the witnesses claimed that they have walked the route and that they have 
seen other people using the same route. 3 of the witnesses claimed that they 
had used the route by bicycle, 2 in a vehicle and none on a horse. 2 of the 
witnesses have seen horseriders use the route, 5 witnessed vehicles and 3 saw 
other people use the route by bicycle.

(xviii) The routes used by these witnesses do not solely include the route between 
Beechwood Drive and St Luke’s Church Road. The majority stated that they 
continued along St Luke’s Church Road in a northerly direction, southerly 
direction or both and in most cases then using Alexandra Road and/or Lifeboat 
Road to head towards the shore. 

(xix) Due to the routes used by the witnesses extending beyond just the link between 
Beechwood Drive and St Luke’s Church Road and the witness statements 
pertaining to all the routes that the witness used collectively, it isn’t clear whether 
their use and that of those they saw by the particular transport modes relate to 
this link. For example, use of this link by a motor vehicle would seem unlikely as 
opposed to a vehicle using St Luke’s Church Road and Alexandra Road. 

(xx) What is clear however, is that all the witnesses used the route on foot and 
witnessed others on foot.



(xxi) Many of the witnesses indicated that the routes they used were subject to 
obstructions and signs/notices. All of these related to the works along St Luke’s 
Church Road that commenced in approximately 2016 and private road signs 
along St Luke’s Church Road.

General Evidence

Ordnance Survey Maps 

(xxii) Ordnance Survey maps do not provide evidence of the status of a right of way, 
but merely a record of the physical features at the time of survey. They are 
however very useful in confirming the existence of a way at a particular date and 
can indicate what the surveyor’s interpretation of the status of the way was at the 
time of the survey.

(xxiii) Ordnance Survey map (1893) at a scale of 25 inch to a mile depicts the area of 
the application route and shows the area to be farmland and that there was a 
route in existence at that time that ran in a west east direction from St Luke’s 
Church Road to Trap Hill Farm, which is now the location of residential 
properties at Trap Hill.

(xxiv) Ordnance Survey maps from 1908 again depicted the area of the application 
route as farmland but on these maps there were no routes shown at that time.

(xxv) During the 1960’s the area to the east of St Luke’s Church Road, within the 
proximity of the route in question, was developed for housing. The areas now 
include roads such as Beechwood Drive and Lime Tree Way. From 1964 the 
land was owned and developed by Norvill Developments Limited and the 
individual properties were then later sold on following construction.

(xxvi) The land in question over which the claimed right of way crosses was not 
developed for housing and was retained as an area of open space with a 
footpath link heading in a north/south direction passing through it that provides a 
link between Beechwood Drive and Lime Tree Way.

(xxvii) Ordnance Survey map (1980) at a scale 1:1250 depicts housing and the area of 
the route in the application. It shows this as an area of vegetation between the 
houses on Beechwood Drive and Lime Tree Way with coniferous and non-
coniferous trees and shows the north/south footpath link between on Beechwood 
Drive and Lime Tree Way but does not provide evidence of the existence of the 
claimed route.

Definitive Map and Statement 

(xxviii) In the early 1950s the Parish Councils were asked to carry out a survey of all the 
public rights of way within their area and prepare a map with an accompanying 
descriptive statement describing the relevant features and the termination points 
of each way.

(xxix) As part of the original Parish survey a Parish Map for Formby was produced that 
detailed all the recorded routes in the area. The path in question was not 
included on the survey map. 



(xxx) First Definitive Maps (1953 & 1966) - The map data shows the proximity of the 
area but does not infer the inclusion of a public right of way across the claimed 
way.

(xxxi) The Current Definitive Map (Published 2020) - The current map and statement 
data do not show a public right of way over the application route.

Landownership 

(xxxii) Formby Parish Council carried out extensive investigations in order to attempt to 
establish the current freehold title owner of the area in question and serve the 
appropriate application notice on them. This exercise failed to clearly ascertain 
the landowner and as consequence a site notice was erected to satisfy the 
statutory requirements for submitting an application, rather than a direct notice. 

(xxxiii) Current copies of landownership records have been attained for the land either 
side of the claimed path from the Land Registry, however, the ownership of the 
land over which the route crosses has not been registered.

(xxxiv) The current occupants of the properties either side of the area do not have any 
ownership interest in the land over which the path crosses. These properties 
both have freehold and leasehold titles. They were originally subject to three 999 
years lease agreements, dated 1937, 1946 and 1950 respectively, with the 
Lessor being the same party on each of the agreements.   

(xxxv) Efforts have been made to contact the original Lessor and/or their descendants 
but at the time of producing this report there has been no response from any of 
the individuals approached.  

(xxxvi) The last known title holder of the land was considered to be Norvill 
Developments Limited (Norvill), as part of the residential redevelopment of the 
area. Norvill ceased to trade in May 1991.

(xxxvii) In the absence of any transfer of ownership of the land by Norvill, prior to closure 
of the company the ownership of the land reverts back to the Crown. 

(xxxviii) Landownership and particularly land owned by the crown has a material impact 
on whether a right of way can be established through presumed dedication. The 
general principle of English law is that legislation passed by Parliament does not 
bind the Crown, and therefore does not apply to Crown Land, unless the 
particular Act specifies that it does apply. 

(xxxix) The National Parks and Access to the Countryside Act 1949 (“the 1949 Act”) and 
the Wildlife and Countryside Act 1981 (“the 1981 Act”) specify that they apply to 
Crown Land. The Highways Act 1980 (“the 1980 Act”) does not apply to Crown 
Land. 

(xl) The immediate effect of this is that whilst rights of way over Crown Land can be, 
and are, recorded on definitive maps and statements, the provisions of Section 
31 of the 1981 Act do not apply, and so any claim for a right of way over what is 
(or was at the relevant time) Crown Land cannot rely on the ‘twenty-year rule’.



(xli) The consequence of this is that from May 1991, the land in question is highly 
likely to be owned by the Crown and therefore a public right of way cannot be 
established through presumed dedication from that date. This means that for any 
public right of way to be established the 20 year use must have occurred prior to 
1991.

Conclusion

(xlii) The application is made under the Wildlife and Countryside Act 1981(1981 Act) 
to add a public footpath to the Definitive Map and Statement. 

(xliii) It is considered that the route, which is the subject of part of this report was 
called into question in 2016, when the applicant submitted the application to 
have the route recorded as a public path. Ordinarily the evidence required of 
sufficient and continuous use of the route as a public path up to 2016 for a full 
period of 20 years would be required. However, in this case as the land appears 
to have reverted to the Crown in 1991, the full 20 year period must predate this. 

(xliv) The evidence of use indicates that use of the way on foot was enjoyed by users 
between 1963 and 2016. The Bar Chart showing the period of use of the claimed 
way on by each witness is shown above in paragraph viii above. This shows that 
10 of the witnesses used the area for at least 20 years prior to 1991 and all have 
indicated that they witnessed other people using the route.

(xlv) Where a person has used the way in exercise of a private right, their evidence 
cannot be used in support of the claimed public right. In this case none of the 
witnesses provided evidence to suggest that they have used the route whilst 
exercising a private right and as such all the submitted evidence relates to public 
use.   

(xlvi) In order to be satisfied on the question of whether there has been sufficient use 
of the way by the public, it is important to consider not only the number of users, 
but also how often witnesses claim to have used the path and how they used it. 
Also, if they have witnessed others using the path and how it was used. The 
frequency of use varies between using the path 20 times a year to every day. 

(xlvii) The witness’s evidence covering the relevant period is considered to be sufficient 
to show that their use was frequent during their periods described in their 
statements. 

(xlviii) In order to establish a right of way it needs to be along a prescribed/defined 
route between points. Therefore, should the witness use the area in question to 
meander through the trees or walk along the inside of its perimeter, this would 
not be considered a defined route. Also, if the witnesses all walked completely 
different routes there would be insufficient evidence to suggest a single right of 
way subsists.  

(xlix) It is noted that the initial user evidence maps submitted by all 15 Witnesses show 
the same photocopy of the Ordnance Survey plan with a red diagonal line 
depicting the location of the route. Each map also has other routes marked in a 



different coloured pen for some of the other routes included in the Parish 
Councils application. 

(l) All the plans are signed by the individual witness and therefore this denotes that 
although they may not have drawn all the lines shown on the map, they are 
happy with the evidence provided and with the addition of the supplementary 
evidence in 2020 from 4 of the witnesses, it is clear that there was a defined 
route running diagonally across the area.

(li) The question of the width of the route again needs to ensure that there is a 
defined route. The evidence in the original witness statements regarding the 
width suggests that there is no defined route. The narrowest width in the 
evidence is 15 metres and the largest being 73 metres. These widths indicate 
that the witness has described the width of the whole grassed area as opposed 
to any defined route. 

(lii) At a meeting on 9th March 2020 the Formby Parish Council indicated that this 
was what they considered the width of the public right of way to be because the 
public used the whole area and suggested that the witness statements were 
completed to reflect this.

(liii) It is clear that the whole area cannot be considered as a defined route but with 
the supplementary information provided by the nine witnesses in March 2020, 
there is sufficient evidence to suggest that the public has used a defined route 
diagonally across the area. The only point that cannot be clarified is the defined 
width, however, the information provided by the three witnesses, that detailed 
widths in their supplementary evidence, suggest a width of between 3 foot and 6 
foot.

(liv) All of the witnesses indicated that they have never been stopped or approached 
about their use of the path and that there have been no physical obstructions to 
their use prior to the Larch trees. As such it is considered that there is insufficient 
evidence that the landowner did not intend to dedicate a public right of way 
during the relevant period.

(lv) If the application is accepted and any Orders made they must be made with the 
correct status i.e Footpath, Bridleway, Restricted Byway or Byway. In this matter 
the application includes witness evidence showing cycle use, vehicle use and 
motor vehicle use. However, as the evidence also relates to other routes such as 
St Luke’s Church Road and Alexandra Road, in all probability the use of this 
route is likely to be primarily on foot, as a pedestrian.

(lvi) In view of the evidence provided and on balance it is the view of the Head of 
Highways and Public Protection that the claim should be supported and that a 
Modification Order is made to add a Footpath, as shown on the plan DC2054 in 
Appendix 2, to the Definitive Map and Statement. The evidence suggests that it 
is reasonable to allege that 20 years use has been fully established and there 
have been no clear acts to demonstrate a lack of intention to dedicate.

(lvii) If the Committee is of the view that there is not sufficient evidence and that the 
claim does not meet the legal test, in that it is reasonably alleged to subsist over 



land in the area, they can refuse the application to add the route to the Definitive 
Map and Statement. 

(lviii) As stated in paragraphs 2.16 - 2.17 above, should the application be refused the 
applicant has the right to appeal. Such an appeal must be made to the Secretary 
of State with a notice served upon the Council. If on considering the appeal the 
Secretary of State considers that the application be accepted and any Orders 
made, they shall instruct the Authority accordingly and give such directions as 
appear to him necessary, such as time limits within which they should comply 
with the instruction.    

(lix) It is a requirement to notify the applicant and the landowners formally of this 
Committee’s decision and of their subsequent options following this to be 
clarified. 
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